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Introduction 
 
 The Dominion Pipeline Monitoring Coalition studied eighteen cases in which the U.S 
Environmental Protection Agency (“EPA” or the “Agency”) commented on Environmental Impact 
Statements prepared by the Federal Energy Regulatory Commission (“FERC” or the 
“Commission”) for natural gas projects, in accordance with requirements of the National 
Environmental Policy Act (NEPA).  The main conclusions from this study: 
 

 EPA, in every case, identified important information and analyses that should have been 
included in the Draft Environmental Impact Statements (DEISs) but was not, assigning 
ratings of “insufficient information” for each of the eighteen project reviews.    

 The data and analyses EPA found missing from the FERC DEISs were often critical to 
support valid environmental assessments and to ensure environmental and human health 
protections.  

 EPA acknowledged that FERC’s omissions prevented the public, EPA, and other agencies 
from properly understanding impacts from the projects or making effective comments - yet 
EPA did not insist upon revised or supplemental DEISs to remedy these situations. 

 FERC often disregarded EPA’s comments and suggestions on the DEISs and continued to 
omit necessary information from the Final Environmental Impact Statements (FEISs), 
illustrating the ineffectual nature of EPA’s comments and ratings.  

 EPA has failed in its duty as a “watchdog” over FERC’s implementation of NEPA - the 
Agency must take more forceful action or continue to fail in this mission. 

 
This report explains the bases for the above conclusions, in the following sections: 
 
I. EPA’s Role in NEPA Reviews 
II. The Importance and Legal Necessity of Complete and Accurate DEISs 
III. The Record of EPA’s Reviews of FERC Natural Gas Projects 
IV. Conclusions and Recommendations 
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I. EPA’s Role in NEPA Reviews 
 
 Before assessing EPA’s performance in reviewing FERC’s NEPA documents, we outline 
the nature of the Agency’s duties, as mandated by law.  As stated in EPA comment letters sent to 
FERC, EPA provides these documents “[i]n accordance with the National Environmental Policy 
Act (NEPA) of 1969, Section 309 of the Clean Air Act and the Council on Environmental Quality 
(CEQ) regulations implementing NEPA (40 CFR 1500-1508).”1  
 
 When President Nixon proposed the formation of the EPA to Congress, he noted that 
“almost every part of government is concerned with the environment in some way, and affects it in 
some way. Yet each department also has its own primary mission--such as resource development, 
transportation, health, defense, urban growth or agriculture--which necessarily affects its own view 
of environmental questions.”2  The President believed that “a strong, independent agency,” such as 
the EPA, was necessary, given the fact that “environmental protection cuts across so many 
jurisdictions.”3 
 
 Congress clearly recognized the distinction between other agencies’ roles and priorities and 
those of EPA, when it defined EPA’s role in reviewing those agencies’ NEPA documents.  EPA’s 
primary focus on the environment and its expertise in analyzing and regulating activities that could 
harm humans and the natural world was to give the Agency special status under NEPA.   
 
 The importance of EPA’s role, as a reviewer of its sister agencies’ impact statements, is 
heightened when one recognizes that “NEPA’s drafters . . . apparently believed that the primary 
enforcement mechanism of NEPA’s EIS requirement would not be lawsuits but dialogues among 
agencies within the executive branch or between the executive branch and Congress.”4  EPA and 
the Council on Environmental Quality (CEQ) thus have important duties to see that these 
“dialogues among agencies” are effective in producing both proper procedures and outcomes 
under NEPA.  If EPA plays its part forcefully and effectively, then court challenges of “action 
agency” EISs would be unnecessary in many cases.  
 
 That EPA cites NEPA and CEQ’s regulations as sources of its authority in reviewing 
NEPA documents is easily understood.  However, the significance of section 309 of the Clean Air 
Act (CAA) is not so obvious, without an understanding of the legislative history and the wording of 
this specific section of the CAA.  When the CAA was adopted, Congress deemed that NEPA 
"does not assure that Federal environmental agencies will effectively participate in the decision-
making process. It is essential that mission-oriented Federal agencies have access to environmental 
expertise in order to give adequate consideration to environmental factors."5  To provide the 
necessary assurance, Congress included Section 309 in the CAA, which states: 
 

(a) Environmental impact 
The Administrator shall review and comment in writing on the environmental 
impact of any matter relating to duties and responsibilities granted pursuant to this 
chapter or other provisions of the authority of the Administrator, contained in any 
(1) legislation proposed by any Federal department or agency, (2) newly authorized 
Federal projects for construction and any major Federal agency action (other than a 
project for construction) to which section 4332(2)(C) of this title applies, and (3) 
proposed regulations published by any department or agency of the Federal 
Government. Such written comment shall be made public at the conclusion of any 
such review. 
 
(b) Unsatisfactory legislation, action, or regulation 
In the event the Administrator determines that any such legislation, action, or 
regulation is unsatisfactory from the standpoint of public health or welfare or 
environmental quality, he shall publish his determination and the matter shall be 
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referred to the Council on Environmental Quality.  (July 14, 1955, ch. 360, title III, 
§ 309, as added Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1709.) 

 
 Though this provision is found in the CAA, it defines EPA’s role in NEPA reviews in all 
realms of federal government action and for analyses dealing with all kinds of environmental 
impacts, not just those related to air quality.  Congress simply used the CAA as a vehicle to 
supplement NEPA in a broader sense.  Congress sought to compel EPA to play a role in the 
analysis of projects in the NEPA process that would have a positive effect; that would push other 
agencies to make their environmental reviews complete and adequate for the job for which  impact 
statements were designed.  The legislative history of §309, according to one commentator, reveals 
that  
 

Congress intended to take full advantage of the debate and differences of opinion 
that will occur between the “developmental” agencies and “environmental” EPA.  
The report of the Senate Public Work Committee focuses upon the role of the 
expert “environmental agencies” in the preparation of impact statements, stressing 
that “it is essential” for mission-oriented agencies to have access to that expertise. 
[fn: S. Rep. No. 91-1196, 91st Cong., 2d Sess. 43 (1970) (hereinafter cited as Senate 
Report).]6   

 
 The same commentator notes that “§309 was intended to make EPA more of a ‘watchdog’ 
than merely a repository of applied expertise,” noting that “[a]t Administrator Ruckelshaus’ 
confirmation hearings, Senator Muskie said that §309 ‘makes you a self-starter, whenever you, 
unilaterally, see an environmental risk.  You are given the responsibility to raise the red flag.’”7 
  
 It is appropriate that EPA generally plays a supportive and consultative role in dealing with 
other federal agencies performing NEPA duties.  CEQ regulations require that agencies make 
“concerted, timely (as early as possible in the process) . . . attempts to resolve differences with the 
lead agency.”8   
 
 But, when honest efforts by EPA fail, then the Agency must refer cases to the CEQ.  
Otherwise, EPA’s suggestions, concerns, and complaints may go unheeded by the lead agency - 
this is exactly what has occurred with FERC and natural gas projects.  EPA’s eagerness to 
collaborate with FERC has produced a stance of undue deference when, despite FERC’s repeated 
violations of the objectives and rules that govern NEPA analyses and its disregard for EPA’s 
comments.   
 
 The evidence shows that EPA provides thorough and insightful comments on FERC’s 
DEISs and FEISs, its initial assignment under section 309.  However, the Agency seems unwilling 
to take additional steps, when necessary.  Beyond merely noting problems with FERC’s impact 
statements, EPA must clearly state, when appropriate, that a DEIS is incomplete and inadequate if 
the document fails to contain the same information that will be required in the  FEIS “as fully as 
possible,” as the regulations require.  After making such a finding, EPA must make clear that a 
revised or supplemental DEIS is not just desirable - it is required.  Finally, if this stronger response 
in the comment letter is met with resistance and problems are not resolved through a new DEIS, 
then EPA must refer the case to the CEQ after the FEIS is produced. 
 
 EPA’s own comments show that many of the DEISs for the FERC-regulated projects 
analyzed in this report were inadequate to support complete sound environmental assessments.  
Of the “criteria for referral” CEQ describes in its regulations, one seems particularly applicable in 
dealing with FERC’s behavior in these NEPA reviews.  That criterion, termed “importance as 
precedents,” is a basis for elevating issues from the level of agency collaboration to involvement by 
CEQ. 
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 We have identified a clear pattern which must not be allowed to act as a continuing 
precedent for future FERC/EPA interactions on NEPA reviews.  The chain of events is all too 
familiar: EPA identifies important deficiencies in FERC’s information and analyses; EPA suggests 
or requests that FERC fix the problems; FERC fails or refuses to do so; EPA relents.  The public 
and the environment suffer, because the EIS process fails to meet its purpose.  This pattern 
persists across the body of cases we’ve reviewed and over a course of at least the last several years.   
 
 Some of the issues for which EPA has identified serious, sometimes flagrant, deficiencies 
have arisen in project after project - so frequently that EPA Regions commenting on those issues 
use the same or very similar language to describe the deficiencies over and over.  Examples 
include: analyses of potential greenhouse gas (GHG) emissions, environmental justice impacts, and 
alternatives analyses.   
 
 Also, EPA often identifies the important issues from the very start of the review process, 
during scoping and pre-application consultations, but those issues are not addressed at all or not 
fully in the DEIS.  EPA’s comments on the DEIS again identify the need to deal with the issues 
but, still, the FEIS falls short.  EPA expresses its same concerns in FEIS comments but fails to 
refer the issue to CEQ.  At that point EPA forfeits the leverage it was given by Congress to force 
change.   
 
 These patterns must not continue.  The sorry record FERC has created in these cases must 
be refuted by EPA in the form of forceful action on future DEISs for natural gas projects.  EPA 
has made a first step in this direction but has not yet gone far enough.  As explained below, EPA 
has recently called for further review of the Leech Xpress project in its comments on FERC’s 
FEIS.  This action by EPA was prompted by FERC’s continued flouting of the requirement to 
honestly assess the broad impacts of natural gas projects on greenhouse gas (GHG) emissions.   
 
 We applaud EPA’s action on Leech Xpress but the record shows that FERC has, likewise, 
refused to provide proper data and analyses bearing on many other aspects of these projects.  EPA 
must insist on full compliance with NEPA.  The law and the public interest demand it.  
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II. The Importance and Legal Necessity of Complete and Accurate DEISs 
 
 NEPA regulations governing DEISs state, in part: 
 

The draft statement must fulfill and satisfy to the fullest extent possible the 
requirements established for final statements in section 102(2)(C) of the Act. . . . If 
a draft statement is so inadequate as to preclude meaningful analysis, the agency 
shall prepare and circulate a revised draft of the appropriate portion. The agency 
shall make every effort to disclose and discuss at appropriate points in the draft 
statement all major points of view on the environmental impacts of the alternatives 
including the proposed action.9   

 
This language sets a high standard as to the contents of the DEIS.  That the DEIS is to meet the 
requirements of the FEIS “to the fullest extent possible,” means that, in most cases, information 
and analyses that the preparing agency can provide at the DEIS stage must be included in the draft 
document, not deferred until a later time.   
 
 This requirement for completeness of the DEIS is vital to fulfill the essential purposes of 
NEPA in two ways.  First, we can refer to the basic legal standard by which courts judge the 
adequacy of NEPA reviews, commonly termed the “hard look” doctrine.10  At a minimum, a “hard 
look” requires the agency preparing the EIS to 
 

include in every recommendation or report on proposals for legislation and other 
major Federal actions significantly affecting the quality of the human environment, a 
detailed statement by the responsible official on -- 
(i) the environmental impact of the proposed action, 
(ii) any adverse environmental effects which cannot be avoided should the proposal 
be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short-term uses of man's environment and the 
maintenance and enhancement of long-term productivity, and 
(v) any irreversible and irretrievable commitments of resources which would be 
involved in the proposed action should it be implemented.11 
 

 Of course, the impacts of the proposed action, including any unavoidable effects, cannot be 
determined without first adequately describing the existing environment.  The EPA comments 
we’ve reviewed clearly demonstrate that FERC’s DEISs frequently fail to provide adequate data to 
characterize the human interests and natural features that might be affected.   
 
 Describing the proposed actions in detail, before the projects are approved, and any 
proposed methods to avoid, minimize, or mitigate harmful impacts is a prerequisite to knowing the 
long-term impacts and whether resources will be irreversibly and irretrievably damaged.  Here too, 
FERC’s analyses are often deficient due to the lack of pertinent information, incomplete or faulty 
analyses, and unsupported assumptions and conclusions.   
 
 Finally, all of these factors must be understood, before an adequate analysis of reasonable 
alternatives can be made.  All are essential pieces of the scheme Congress and the CEQ have 
designed.  
 
 Second, as a procedural matter, the DEIS must provide the public and other reviewing 
parties adequate information to properly understand the proposed action, its possible 
environmental impacts, and the agency’s rationales for a proposed decision at this earlier stage, 
when parties can still effectively contribute to the FEIS.  It is well established that NEPA is 
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primarily a procedural statute and, therefore, adherence to the mandated procedures for its 
implementation are particularly important. 
 
 Providing adequate information in a DEIS is necessary to vindicate important rights the 
public has been granted under NEPA and, more broadly, as a matter of due process.  When 
individuals or organizations have interests that will be affected by a proposed project, whether 
those interests be in the form of property, human health, or the use and enjoyment of the 
environment, then those parties must be allowed to defend their interests before the federal 
government.  By depriving the public and other government entities of access to full and adequate 
information and analyses in the DEIS, FERC also deprives these parties of their rights. 
 
 Another principle behind public notice and comment procedures for government actions 
is that the federal decision-maker gains from the information, perspectives, and reasoning that the 
public and other agencies provide through their comments.   Notice and comment procedures are 
devised “to allow the agency to benefit from the experience and input of the parties who file 
comments . . . and to see to it that the agency maintains a flexible and open-minded attitude 
towards its own rules.”12  Notice and comment procedures encourage public participation in the 
administrative process and educate the agency, thereby helping to ensure informed agency decision 
making.13  However, these benefits to the government’s decision-making process will not be 
realized, unless the record that the public has to review is complete and accurate. 
 
 Even if information and analyses missing from the DEIS are supplied in the FEIS, the 
problems described above are not corrected.  At that point, if commenters have important 
additions or corrections to suggest, in light of the FEIS’s contents, their chances of have those 
points heard and respected are very limited.   
 
 FERC could of course, on its own initiative, change the FEIS or, at least, make sure these 
additional insights inform its final action on the case.  Experience shows that this is unlikely.  The 
public may file suit in federal court, in an attempt to force FERC’s hand, and parties are too often 
forced to pursue such lawsuits.  This course of action is rarely in the best interest of any of the 
participants, nor does it further the overall interest in a government regulatory process that works 
effectively and efficiently. 
 
 Given that the options described above are of limited value, the best response to an 
inadequate DEIS is the course described in Section I., in which EPA makes forceful comments on 
the DEIS, whenever appropriate, calling for revised or supplemental drafts in every case where 
they are necessary to satisfy NEPA’s commands.  At that stage EPA should also warn FERC that it 
foresees the need to raise the issues to a higher level, in accordance with CEQ regulations, which 
provide that the referring agency “shall . . . [a]dvise the lead agency at the earliest possible time that 
it intends to refer a matter to the Council unless a satisfactory agreement is reached.”14 
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III. The Record of EPA’s Reviews of FERC Natural Gas Projects 
 
 We have found that EPA consistently identified serious deficiencies in information and 
analyses included in the FERC’s Draft EISs (DEISs).  These problems were noted in cases before 
nearly every EPA Regional Office and over the course of the last three years.  Despite this record, 
EPA has failed in almost every instance to insist on proper responses from FERC, at the DEIS 
stage, or to elevate these cases for review by the White House Council on Environmental Quality 
(CEQ) after the final impact statement was issued.   
 
 FERCs responses to EPA comments have often been dismissive, have shown a lack of 
respect for EPA’s expertise, and have failed to acknowledge the Agency’s proper role as a guardian 
of NEPA, the Clean Water Act, and the Clean Air Act.  EPA must respond to FERC’s 
intransigence with a degree of forcefulness that is designed to produce results.   
 
EPA’s Rating System for DEISs 
 EPA has established a system for assigning ratings to DEIS documents, based on two 
measures.  A complete description of the rating system is shown on page 13 and is taken from 
EPA’s web site at https://www.epa.gov/nepa/environmental-impact-statement-rating-system-criteria. 
 
 The first measure involves “Rating the Environmental Impact of the Action.”  In this 
category, EPA looks at the substantive risks and effects of a proposed action.  The four possible 
ratings are: Lack of Objections (LO), Environmental Concerns (EC), Environmental Objections 
(EO), and Environmentally Unacceptable (EU).  EPA’s guidance states that a project merits EC if 
“[c]orrective measures may require changes to the preferred alternative or application of mitigation 
measures that can reduce the environmental impact.”   
 
 Our review shows that, in all but two cases, EPA rated projects to pose “Environmental 
Concerns (EC).”  In the other two cases, ratings of “Environmental Objections (EO)” were 
assigned.  The serious environmental threats that EPA has described in its comments on a number 
of the other DEISs seem to warrant EO status as well.  However, a thorough review of the factors 
at play in this rating are beyond the scope of this report.  While we believe EPA should raise more 
case ratings to this higher level and strongly encourage the Agency to do so, we are simply unable 
to describe the bases for this opinion in the kind of detail and extent we think appropriate, at this 
time. 
  
 The second designation EPA includes in its comments involves “Rating the Adequacy of 
the Draft Environmental Impact Statement (EIS)” and looks at the extent to which the information 
supplied in the DEIS meets the needs of EPA, the public, and other agencies to understand and 
effectively comment on the proposed action.  Three ratings for adequacy are possible, including: 
Category 1 - Adequate, Category 2 - Insufficient Information, and Category 3 - Inadequate. 
 
Bases to Require “Inadequate” Ratings - Case Reviews15 
 In every case we reviewed, EPA deemed that the Draft EIS included “Insufficient 
Information (Category 2),” though a more critical rating of “inadequate information” was clearly 
warranted in most cases.  While EPA’s comments sometimes, though not in every case, resulted in 
more complete records and analyses in FEISs, the Agency’s failure to insist on revised or 
supplemental DEISs, when necessary, has deprived the public and other reviewing agencies of 
their procedural rights - to have adequate information and the opportunity to provide fully-
informed and effective comments at the Draft stage.  (See the table on page 12 for the full list of 
projects reviewed for this report and footnote 16 for an explanation of the project titles used in the 
text of this report). 
  
 Below, we describe some of the important issues EPA has raised that illustrate the 
inadequacies of FERC DEISs.  This is just a small sampling of those issues, which cover a truly 

https://www.epa.gov/nepa/environmental-impact-statement-rating-system-criteria


 9 

astounding range of topics and portray a pattern in which FERC fails or refuses to supply some of 
the most basic needs of an impact analysis at the draft stage.   
 
 To satisfy NEPA regulations, there would seem to be only two classes of DEIS, in terms of 
completeness.  Either the DEIS will “fulfill and satisfy to the fullest extent possible the 
requirements established for final statements”16 or it will not.  If the DEIS fails to meet this 
standard, meaning that it “is so inadequate as to preclude meaningful analysis,” then “the agency 
shall prepare and circulate a revised draft of the appropriate portion.”17  
 
 As a judge of the suitability of both draft and final impact statements to adequately describe 
likely impacts from projects, EPA should clearly state in its comments whether it deems the DEIS 
to meet the regulatory standard for adequacy.  In some of the cases we reviewed, EPA made 
explicit statements that certain information that was absent in the DEIS should have been included 
in that document.  In many other cases, EPA cited important data and analyses that were missing 
from the drafts and that information was often of a nature that its absence certainly “preclude[d] 
meaningful analysis,” though EPA did not always clearly state as much.  So, while many of the 
FERC DEISs could have been deemed inadequate by EPA, and the Agency should have called for 
revised DEISs to make then adequate, this was not done in most cases.   
 
 EPA’s rating of “Insufficient Information” is a weak alternative to the “Inadequate” rating 
and the Agency generally provides no reasoned basis for defaulting to this designation in its 
comment letters.  In addition to clearly stating findings as to the compliance of each DEIS with the 
regulations, EPA must justify its ratings more fully.  The EPA comments on numerous FERC 
projects show the insufficient information rating to be inappropriate.  
 
 It seems clear that many of the deficiencies EPA identifies in its comments involve 
“additional information, data, analyses, or discussions [that] are of such a magnitude that they 
should have full public review at a draft stage.”18  For example, EPA Region 3 cites “key 
information” left out of the DEIS for the Penn East Pipeline project, including karst mitigation 
plans, blasting plans, water well and spring surveys, historic information, surveys for land, rare 
threatened or endangered species, geotechnical studies for horizontal directional drilling (HDD) 
crossing locations, mitigation measures to minimize drilling risks, and a detailed aquatic resource 
compensatory mitigation plan.19  It is impossible to conclude that a DEIS that omits this much 
important information can meet the NEPA requirement for a “detailed statement” of the 
environmental impact of the proposed action, with explanations of any adverse environmental 
effects which cannot be avoided, or a proper analysis of alternatives to the proposed action.20 
 
 In other cases, EPA stresses the critical nature and quantity of the information that is 
absent from DEISs.  For example, Region 3’s comments on the Atlantic Sunrise project state: 
“EPA is concerned about the amount of detailed information that has yet to be filed and is not 
evaluated in the DEIS.  This includes surveys for land, rare species, historic resources, water 
supplies, air modeling, mitigation measures to manage and dispose of contaminated groundwater, 
proposed mitigation measures for source water protection areas, geotechnical feasibility studies for 
HDD crossing locations and mitigation measures to minimize drilling risks, and a detailed aquatic 
resource compensatory mitigation plan.”21  In what we see as a vast understatement, EPA 
continues: “This information is relevant and critical to evaluation of potential impacts.”22 
 
 FERC routinely grants applicants deferrals on information requirements, allowing for vital 
reports and data to be supplied “prior to the end of the DEIS comment period or prior to 
commencement of construction,” as recounted in EPA Region 1 comments on the Algonquin 
project.  In that case, EPA notes that this “timing . . . has the potential to result in a large amount of 
critical information being submitted just prior to or after the close of the comment period, which 
could result in the public and reviewing agencies not having the opportunity or adequate time to 
review and comment.”23 While EPA appropriately expresses concern in this instance, the Agency is 
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much too cautious and deferential in its wording.  FERC’s delay in receiving the necessary 
information does not merely have the “potential” to deprive “the public and reviewing agencies . . . 
adequate time to review and comment” on “critical information”24 - FERC’s delay explicitly denies 
these parties their rights to comment on complete public records within the DEIS. 
 
 For the Constitution Pipeline (EPA Region 2), the comment letter states that “[t]he formal 
slope stability analysis was not included in the DEIS.  While FERC recommends that the analysis 
be completed prior to completion of the Final EIS, this negates the ability of agency specialists and 
the public to review the analysis and comment on it.”25 
 
 EPA’s Region 2 office, raised the same concerns for the Aquirre project, noting that FERC 
was requiring a seagrass mitigation and monitoring plan, sediment modeling results, and a HDD 
feasibility study only “prior to the close of the public comment period.”26  EPA was slightly more 
forceful in criticizing FERC’s laxness in this case, stating that the Commission “should ensure that 
this information is available for review.”27  It is important to note that the HDD feasibility study was 
a key component in deciding whether a particular route alternative was even possible, let alone 
preferable.  Indeed, FERC was still delaying public disclosure of vital information at the FEIS stage 
by “recommending that Acquire LLC conduct and file a detailed geotechnical analysis with its 
Implementation Plan, to assess the feasibility of using the horizontal directional drill (HDD) 
method to bore under the Boca del Infierno”28 in an effort to avoid damage to coral reefs, some of 
which were listed as threatened or endangered species.  Constraints on the use of HDD would 
require a new route alternative, according to FERC, and yet the Commission was prepared to 
conduct these reviews without the public’s participation - and EPA allowed this process to go 
forward. 
 
 Probably the clearest and most prevalent failing of FERC in NEPA assessments of natural 
gas projects has been in its refusal to follow guidelines, draft guidance, and now final CEQ 
guidance on the potential effects of projects on greenhouse gas emissions.  The one instance when 
EPA has spoken forcefully and referred the case for analysis at a higher administrative level in in 
relation to the Leach Xpress project.  While the GHG issue is of great importance and FERC’s 
refusal to do analyses properly in this area has been extreme, many other areas of analysis have 
been just as deficient and merit higher-level discussions just as much.  
 
 The language in some of the EPA comments demonstrates strong concerns about FERC’s 
resistance to making improvements and including additional or better supported analyses.   Agency 
officials’ comments seem to betray understandable frustration at the lack of suitable responses 
from the Commission.   
 
 EPA Region 1 stated in a letter addressing FERC’s DEIS for the Downeast project, “[o]ur 
scoping comments called for a thorough consideration of alternatives, direct, indirect and 
cumulative impacts from construction and operation of the facility on the aquatic resources. . . . 
While a number of EPA’s comments have been addressed in the DEIS, in several areas . . . we 
note our disappointment that information relevant to the characterization of environmental 
impacts is not included.  Instead there is a FERC recommendation that Downeast provide 
information prior to the close of the DEIS comment period.”29  EPA went on to state “in almost all 
instances we believe that the information should have been included in the DEIS and not made for 
the first time in the FEIS.”30  Again here, we commend EPA for noting that the information FERC 
chose to withhold from the DEIS should have been there.  However, a straightforward statement 
that this omission violated NEPA would have been more appropriate and useful. 
 
 FERC frequently fell short in environmental justice assessments.  For the Freeport project, 
reviewed by EPA Region 6, the comment letter stated “[t]he DEIS does not provide consistent 
analysis on surrounding communities to determine if low-income or minority populations will be 
impacted by this project.”31  In its DEIS for the Golden Pass project, FERC “provide[d] county, 
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parish and state level population demographics.  It does not provide analysis of the surrounding 
communities with a 5 mile radius of the project to determine whether there are potentially affected 
low-income or minority populations,”32 according to EPA Region 6. 
 
 As stated above, this short recounting of EPA-identified deficiencies in FERC draft impact 
statements is only a very small sample of a huge body of materials.  We refer readers to the actual 
letters to see the many other issues raised in DEIS reviews by EPA and, all too often, raised again 
after the FEIS was published.     
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Project FERC Docket EPA 
Region(s) 

DEIS Letter 
Date 

FEIS 
Letter 
Date 

“Envir. 
Impact” 

“Adequacy” 

Downeast LNG CP07-52-000 
CP07-53-000 
CP07-53-001  
 

1 7/6/09 6/19/14 EC Cat. 2 

Sierrita Pipeline Project CP13-73-000 
CP13-74-000 
 

10 12/16/13 5/1/14 EC Cat. 2 

Cameron LNG, LLC and 
Cameron Interstate Pipeline 

CP13-25-000 
CP13-27-000 
 

6 3/3/14 6/9/14 EC Cat. 2 

Constitution Pipeline and 
Wright Interconnect Projects 

CP13-499 
CP13-502-000 
 

2 4/9/14 12/2/14 EC Cat. 2 

Freeport LNG, Phase II 
Modification 

CP12-509-000 
CP12-29-000 
 

6 5/5/14 7/24/14 EC Cat. 2 

Corpus Christi Ligquefaction 
LLC and Cheniere Corpus 
Christi Pipeline 

CP12-507-000 
CP12-508-000 

6 8/4/14 11/7/14 EC Cat. 2 

Aquirre Offshore GasPort 
Project 

CP13-193-000 2 9/26/14 3/25/15 EC Cat. 2 

Algonquin Incremental Market 
Project (AIM Project) 

CP14-96-000 1 9/29/14 3/2/15 EC Cat. 2 

Jordan Cove Energy and Pacific 
Connector Gas Pipeline Project 

CP13-483-000 
CP13-492-000 
 

10 2/11/15 11/6/15 EC Cat. 2 

Lake Charles Liquefaction 
Project 

CP14-119-000 
CP14-120-000 
 

6 6/1/15 9/21/15 EC Cat. 2 

Magnolia LNG and Lake 
Charles Expansion Project 

CP14-347-000 
CP14-511-000 
 

6 9/8/15 12/21/15 EC Cat. 2 

Southeast Market Pipeline 
Project (Hillabee Expansion 
Project, Sabal Trail, and Florida 
Southeast Connection) 

CP14-554-000 
CP15-16-000 
CP15-17-000 

4 10/26/15 1/25/16 EO Cat. 2 

Rover Pipeline Project, 
Panhandle Backhaul Project, 
and Trunkline Backhaul Project 

CP15-93-000 
CP15-94-000 
CP15-96-000 
 

3,4,5 4/11/16 9/1/16 EC Cat. 2 

Golden Pass Products LLC and 
Golden Pass Pipeline LLC 

CP14-517-000 
CP14-518-000 
 

6 5/16/16 9/9/16 EC Cat. 2 

Leach Xpress Pipeline Project 
and Columbia Gas 
Transmission - Rayne Xpress 
Expansion Project 

CP15-514-000 
CP15-539-000 

3,4,5 6/13/16 10/11/16 EC Cat. 2 

Atlantic Sunrise Project CP15-138 3 6/27/16 FEIS not 
issued 

EC Cat. 2 

Nexus Gas Transmission Project 
and Texas Eastern Appalachian 
Lease Project 

CP16-22-000 
CP16-23-000 

5 8/26/16 FEIS iss. 
11/30/16, 
EPA 
comments 
pending 

EC Cat. 2 

Penn East Pipeline Project CP15-558-000 3 9/12/16 FEIS not 
issued 

EO Cat. 2 
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Rating the Environmental Impact of the Action 

 

LO (Lack of Objections) 

The review has not identified any potential environmental impacts requiring substantive changes to the preferred alternative. The 

review may have disclosed opportunities for application of mitigation measures that could be accomplished with no more than 

minor changes to the proposed action. 

 

EC (Environmental Concerns) 

The review has identified environmental impacts that should be avoided in order to fully protect the environment. Corrective 

measures may require changes to the preferred alternative or application of mitigation measures that can reduce the 

environmental impact. 

 

EO (Environmental Objections) 

The review has identified significant environmental impacts that should be avoided in order to adequately protect the 

environment. Corrective measures may require substantial changes to the preferred alternative or consideration of some other 

project alternative (including the no action alternative or a new alternative). The basis for environmental Objections can include 

situations: 

- Where an action might violate or be inconsistent with achievement or maintenance of a national environmental standard; 

- Where the federal agency violates its own substantive environmental requirements that relate to EPA's areas of jurisdiction or 

 expertise; 

- Where there is a violation of an EPA policy declaration; 

- Where there are no applicable standards or where applicable standards will not be violated but there is potential for 

 significant environmental degradation that could be corrected by project modification or other feasible alternatives; 

 or 

- Where proceeding with the proposed action would set a precedent for future actions that collectively could result in 

 significant environmental impacts. 

 

EU (Environmentally Unsatisfactory) 

The review has identified adverse environmental impacts that are of sufficient magnitude that EPA believes the proposed action 

must not proceed as proposed. The basis for an environmentally unsatisfactory determination consists of identification of 

environmentally objectionable impacts as defined above and one or more of the following conditions: 

-The potential violation of, or inconsistency with, a national environmental standard is substantive and/or will occur on a long-

 term basis; 

- There are no applicable standards but the severity, duration, or geographical scope of the impacts associated with the  proposed 

 action warrant special attention; or 

-The potential environmental impacts resulting from the proposed action are of national importance because of the threat to 

 national environmental resources or to environmental policies. 

 

Rating the Adequacy of the Draft Environmental Impact Statement (EIS) 

 

Category 1 - Adequate 

The draft EIS adequately sets forth the environmental impact(s) of the preferred alternative and those of the alternatives 

reasonably available to the project or action. No further analysis or data collection is necessary, but the reviewer may suggest the 

addition of clarifying language or information. 

 

Category 2 - Insufficient Information 

The draft EIS does not contain sufficient information to fully assess environmental impacts that should be avoided in order to 

fully protect the environment, or the reviewer has identified new reasonably available alternatives that are within the spectrum of 

alternatives analyzed in the draft EIS, which could reduce the environmental impacts of the proposal. The identified additional 

information, data, analyses, or discussion should be included in the final EIS. 

 

Category 3 - Inadequate 

The draft EIS does not adequately assess the potentially significant environmental impacts of the proposal, or the reviewer has 

identified new, reasonably available, alternatives, that are outside of the spectrum of alternatives analyzed in the draft EIS, which 

should be analyzed in order to reduce the potentially significant environmental impacts. The identified additional information, 

data, analyses, or discussions are of such a magnitude that they should have full public review at a draft stage. This rating 

indicates EPA's belief that the draft EIS does not meet the purposes of NEPA and/or the Section 309 review, and thus should be 

formally revised and made available for public comment in a supplemental or revised draft EIS.  
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IV. Conclusions and Recommendations 
 
 EPA states in comments on FERC DEISs, in a range of different ways, that the information 
and analyses contained in those documents are inadequate - the Agency suggests that additional 
information be provided, encourages FERC to make additions and changes, and explicitly states 
that information should have been presented in the DEIS.  EPA notes that FERC’s failures to 
provide necessary information in DEISs deprives the public and agencies of the basis to fairly 
understand, assess, and comment on the potential impacts of projects 
 
 Still, EPA vacillates.  The Agency has not, to this point, provided the kind of defense of the 
public’s rights that NEPA is supposed to ensure.  EPA must go further.  When Draft 
Environmental Impact Statements fail to include necessary information, EPA has an obligation to 
say so.  When the information in the DEIS is inadequate to meet the requirements of NEPA 
regulations regarding drafts, EPA must label them “inadequate” and make clear to FERC that 
revised drafts are required.  EPA must not hesitate to refer cases to the CEQ when the regulatory 
criteria for doing so are met and the need to compel respect for NEPA’s commands exists.  While 
referrals to CEQ should be the exception and not the rule, there must be no quota limiting EPA’s 
choice of this option.   
 
 EPA has opportunities in the very near future to exert the kind of influence NEPA and the 
Clean Air Act require it to wield.  The Agency made very strong and detailed comments on the 
Penn East Project’s DEIS, in September of this year.  When the FEIS for this project is issued, 
EPA must refer the case to CEQ.  Even if the final statement fills gaps that EPA has identified, the 
damage to the NEPA process has already been done.  The public and agencies have already been 
forced to comment on a woefully incomplete body of information and analyses that clearly failed 
to meet statutory and regulatory standards. 
 
 A DEIS currently open for public and agency comment, for the Mountain Valley Pipeline, 
exhibits many of the same flaws and omissions that EPA has identified over and over for the last 
three years and more.  EPA must say “enough.”  The precedent that has already been set by FERC 
and by EPA’s failure to act more forcefully in its responses to FERC must be reversed. 
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1 This language is taken from EPA’s letter commenting on the Penn East DEIS, dated 9/12/16, however each of the 

DEIS comment letters we reviewed contained language that was very similar or exactly the same. 
2 President Richard Nixon, 215 - Special Message to Congress About Reorganization Plans to Establish the 
Environmental Protection Agency and the National Oceanic and Atmospheric Administration, July 9, 1970; available 
at http://www.presidency.ucsb.edu/ws/index.php?pid=2575&st=environmental+protection+agency&st1. 
3 Id. 
4 Lazarus, Richard, The National Environmental Policy Act in the U.S. Supreme Court: A Reappraisal and a Peek 
Behind the Curtains, The Georgetown Law Journal, Vol. 100:1507-1586, 2012. 
5 Sen. Rept. No. 91-1 196, 91st Cong., 2d Sess. 43, 1970 (emphasis added).   
6 Anderson, Frederick R., NEPA in the Courts: A Legal Analysis of the National Environmental Policy Act, Johns 
Hopkins University Press - Baltimore, 1973 (citing S. Rep. No. 91-1196, 91st Cong., 2d Sess. 43 (1970). 
7 Id. (quoting S. Rep. No. 91-1196, 91st Cong., 2d Sess. 43 (1970), at 45. 
8 40 C.F.R. § 1504.2. 
9 40 C.F.R. § 1502.9(a).   
10 See: Kleppe v. Sierra Club, 427 U.S. 390, at 410 n. 21 (citing Scenic Hudson Preservation Conf. v. Fed. Power 
Comm'n, 453 F.2d 463, 481 (2d Cir. 1971) and Natural Res. Defense Council v. Morton, 458 F.2d 827,838 (D.C. Cir. 
1972)). 
11 42 USC § 4332(C). [Sec. 102(C)]. 
12 National Tour Brokers Ass'n v. United States, 591 F.2d 896, 902 (D.C.Cir.1978). 
13 Spartan Radiocasting Co. v. FCC, 619 F.2d 314, 321 (4th Cir.1980); BASF Wyandotte Corp. v. Costle, 598 F.2d 

637, 642 (1st Cir.1979), cert. denied, 444 U.S. 1096, 100 S.Ct. 1063, 62 L.Ed.2d 784 (1980). 
14 40 C.F.R. § 1504.3(a).   
15 The full list of projects for which we reviewed EPA comments is shown in the table on pages __.  In the text of this 
report, we refer to the projects by abbreviate titles as shown by the underlined words in the fuller project titles in the 
table. 
16 40 C.F.R. § 1502.9(a).   
17 Id. 
18 EPA web site at https://www.epa.gov/nepa/environmental-impact-statement-rating-system-criteria. 
19 EPA Comment Letter, dated 9/12/16, for DEIS on Penn East Pipeline project. 
20 42 USC § 4332(C). [Sec. 102(C)]. 
21 EPA Comment Letter, dated 6/27/16, for DEIS on Atlantic Sunrise project. 
22 Id. 
23 EPA Comment Letter, dated 9/29/14, for DEIS on Algonquin Incremental Market (AIM) project.  
24 Id. 
25 EPA Comment Letter, dated 4/9/14, for the DEIS on the Constitution Pipeline and Wright Interconnect Projects. 
26 EPA Comment Letter, dated 9/26/14, for DEIS on Aquire Offshore GasPort Project. 
27 Id. 
28 Id. 
29 EPA Comment Letter, dated 7/6/09, for DEIS for Downeast LNG. 
30 Id. 
31 EPA Comment Letter, dated 5/5/14, for DEIS for Freeport LNG, Phase II Modification. 
32 EPA Comment Letter, dated 5/16/16, for DEIS for Golden Pass Products LLC and Golden Pass Pipeline LLC. 
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